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of positive regulations for the protection of health and life.
And in the law of private life protection against breaches of
the law is but the negative and reverse aspect of positive
institutions, whose function as such is in no sense merely
negative; which are adapted to protect and advance, not,
indeed, the whole content of the moral life, but its most
essential conditions. And how could one possibly restrict to
purely negative functions the ordinances to regulate legisla-
tion and administration, which are the basis of all other
forms of law? As a matter of fact, Stahl's own treatment
of the subject soon carries him beyond the narrow limits
that he has laid down for himself; for he calls law "the
objective ethos/' the external and living form of morality.
And where he restricts this thought by saying that the whole
of morality is not represented under the form of law, he does
not really mean merely that law prevents disturbances of the
moral order; but that it limits itself, in the maintenance of
this order, to what is indispensable. In this connection he
himself lays stress on physical constraint as the essential
difference between law and morals.1 Here his theory is in
substantial agreement with that to be propounded below*

Jhering has given clearest expression to the purely
social conception of law in defining it as "the securing,
under the form of constraint, of the vital conditions of
society.''2 Jellinek furnishes us with a modification of this
definition, by subtracting the element of constraint, and de-
fining law objectively as the sum of " conditions necessary
for the maintenance of society"; subjectively, as "the
minimum of moral performance and disposition required of
the members of a society." Both aspects may be combined
in the single formula that law is " the ethical minimum."8

* Op. tit.> p. 197.

8 JHERING, Zweck im RecJit^ i., p. 434.

3 JELLINEK, Die social-tthischt Btdetttungvon Recht% Unrecht undStrof) p. 42.